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HUMAN  EXCREMENT  MUST  NOT  BE  PUT  IN  STREAMS 


The    Decision   of   the    Supreme    Court    in    Case   of   Miles    City, 
Respondent,  v.  Board  of  Health,  Appellant. 

Mr.  Justice  Holloway  Delivered  the  (3pinion  of  the  Court. 
In  1897  Lhe  city  of  Miles  City  installed  a  sewer  system  for 
the  purpose  of  carrying  off  the  sewage  of  the  city.  The  outlet 
of  the  main  sewer  was  then,  and  ever  since  has  been,  in  a  slouigjh 
which  is  in  fact  an  arm  or  branch  of  the  Yello'wstone  river.  At 
the  time  of  the  installation  of  the  sewer  system,  and  for  a  lonig 
time  thereafter,  water  flowed  through  this  slough  during  most 
of  the  time  in  quantities  sufificient  to  carry  this  sewage  from  the 
outlet  off  into  the  main  channel  of  the  Yellowstone  river;  but 
during  the  last  few  years  the  head  or  intake  of  this  slough  has 
become  so  far  obstructed  that  onlv  durino-  hio;h  water  seasons  is 
there  sufficient,  water  flowing  through  the  slough  tO'  carry  off 
the  sewage,  and  for  considerable  period's  of  time  this  sewage 
accumulates  in  the  sloiigh  near  the  outlet  of  the  sewer,  and 
during  such  periods  is  a  constant  menace  to  the  health  of  the 
inhabitants  living  near  such  outlet.  To  obviate  the  difficulty, 
Miles  City  in  1908  prepared  to  extend  the  main  sewer  from  its 
present  outfall  in  the  slough,  on  some  distance  across  an  island, 
with  the  purpose  of  there  discharging  the  sewage  directly  into 
the  Yellowstone  river,  without  having  purified  the  sewage  in 
any  manner.  /\cting  upon  information  furnished  it,  the  State 
Jlbard  of  Health  called  a  meeting  of  the  board  to  consider  the 
matter,  and  notified  the  city,  which  was  represented  at  such 
nieeting  by  its  attornc}^  At  that  meeting  there  does  not  appear 
to  have  been  any  testimony  taken,  but  the  board  made  an  order 
which  recites  the  calling  of  the  meeting,  the  appearance  of  the 
city  l)y  its  attorney,  and  then  proceeds:  "And  it  appearing  that 
said  river  is  used  as  a  source  of  water  supply  for  domestic  use 
l)y  persons  residing  along  said  river  below  said  Miles  City,  and 
witliin  four  days  of  the  natural  flowage  of  the  waters  of  said 
river,  and  the  said  1)oar(l  being  fully  advised  in  the  premises, 
and  having  fully  considered  the  matter,  finds  and  determines 
that  snch  discharge  of  said  sewage  into  the  Yellowstone  river 
will  produce  such  an  unsanitary  condition,  and  be  such  a  pollu- 
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tion  of  the  waters  of  said  stream  as  to  be  daiTgeroiis  to  public 
health,  and  believing  that  the  same  is  contrary  to  law,  wherefore, 
it  is  by  the  State  Board  of  Health  of  the  State  of  Montana  here 
ordered  that  the  extension  of  the  outlet  of  the  sewer  system  of 
Miles  City,  Montana,  be,  and  the  same  is  hereby  prohibited.  And 
it  is  further  ordered  and  directed  that  the  said  Miles  City,  at  as 
early  a  date  as  practicable,  dispose  of  the  sewage  of  said  city  in 
some  sanitary  manner  acceptable  to  the  State  Board  of  Health." 
From  that  order  of  the  board  the  city  appealed  to  the  district 
court.  In  perfecting  its  appeal  the  city,  through  its  attorney, 
prepared  a  statement  of  facts  and  added  thereto  the  grounds 
upon  which  the  city  objected  to  the  order.  This  statement  has 
since  been  treated  substantially  as  an  agreed  statement  of  facts. 
In  the  district  court  there  was  not  any  evidence  produced,  but 
counsel  for  the  respective  parties  stipulated  that  the  slough  into 
which  the  present  sewer  system  discharges,  is  a  branch  or  part 
of  the  Yellowstone  river,  and  that  the  only  effect  of  the  propo'sed 
change  would  be  to^  alter  the  point  of  discharge  of  the  sewer 
system.  Upon  this  stipulation  havings  been  made,  the  district 
coiurt  entered  judgment  annulling  the  order  of  the  Board  of 
Health,  and  from  that  judgment  the  board  has  appealed  to  this 
court.  Since  the  decision  of  the  district  court  does  not  indicate 
the  groiund  of  the  court's  ruling,  the  specifications  contained  in 
the  city's  statement  on  appeal  to  the  district  court  are  presented 
here,  and  while  they  are  six  in  number  they  really  present  but 
two  principal  contentions. 

I.  It  is  said  that  the  State  Board  of  Health  did  not  hear 
testimony  to  determine  whether  the  sewage  discharged  into  the 
Yellowstone  river,  would  pollute  the  waters  of  the  river.  Assum- 
ing this  to  be  true,  it  is  not  a  valid  objection  to  the  order  made 
by  the  board.  Section  8  of  Chapter  177,  Acts  of  1907  (Sec.  1566, 
Revised  Codes),  authorizes  the  board  to  make,  or  cause  to  be 
made,  a  thorough  investigation  in  a  case  of  this  character ;  and 
if  in  the  judgment  of  the  board  the  public  health  so  requires, 
the  board  may  make  such  an  order  as  the  one  now  under  review. 
This  section  does  not  contemplate  a  public  trial,  but  rather  an 
ex  parte  investigation,  and  the  legislature,  being  the  repository 
of  the  police  power  of  the  State,  could  designate  the  State  Board 


of  Health  as  its  agent  and  prescribe  the  manner  in  which  such 
police  power  should  be  exercised.  As  a  precaution,  however, 
aigainst  any  injustice,  Sectiou  lo  of  the  Act  (Sec.  1568,  Revised 
Codes)  provides  that  any  party  aggrieved  by  the  order,  may 
appeal  to  the  district  court.  If  the  board,  then,  informed  itself 
by  any  means,  the  fact  that  testimony  was  not  taken  is  altogether 
immaterial.  The  order  recites  that  the  board  was  fully  advised 
in  the  premises  and  found  that  the  sewage  discharged  into  the 
river  would  pollute  the  water  to  such  an  extent  as  to  produce 
an  unsanitary  condition^ — one  dangeroiis  to  the  public  health. 

Counsel  for  the  city  misapprehended  the  scope  of  this  statute. 
The  prohibition  is  against  the  pollution  of  the  waters  of  a  stream 
which  is  the  source  of  water  supply.  Assuming  for  the  purposes 
of  this  appeal,  as  counsel  did  upon  the  oral  argument,  that  the 
reference  in  the  order  of  the  board  is  to  the  city  of  Glendive 
particularly,  and  assuming  further  that  the  intake  of  the  Glendive 
water  supply  is  many  miles  below  the  outfall  of  the  Miles  City 
sewer,  the  order  of  the  board,  on  its  face,  is  still  justified;  for 
the  prohibition  is  not  directed  against  pollutiug  the  waters  oif 
a  river  at  such  intake  alone,  but  applies  equally  against  polluting 
them  at  such  outfall.  The  prohibition  is  against  polluting  the 
waters  at  any  place  within  the  state,  and  it  is  therefore  wholly 
immaterial  that  the  putrescible  constituents  of  the  sewage  are 
not  carried  to  the  intake  of  the  Glendive  water  supply,  if  such 
be  the  fact.  The  State,  in  the  valid  exercise  of  its  police  power, 
has  said  by  this  statute  that  hereafter  no  polluting  sewage  and 
no  human  excrement  shall  be  discharged  into  any  stream  which 
is  the  source  of  water  supply  for  a  city  or  town,  until  such 
deleterious  matter  is  rendered  harniless  by  some  means  of 
sewage  purification  acceptable  to  the  State  Board  of  Health, 
hi  City  of  Durham  v.  Eno  Cotton  Mills,  141  N.  C.  615,  54  S.  E. 
453,  the  court  had  under  consideration  a  similar  statute  and 
reached  the  same  conclusion  which  we  have  indicated  above. 
Jn  this  case  there  is  also  considered  at  great  length  the  general 
subject  of  police  regulations,  sustaining  the  views  hereinafter 
set  forth. 

2.  it  is  further  contended  ihat  the  city  of  Miles  City  has 
acquired  l)y  prcscripticjn   the  right  to  discharge  its  sewag'e  into 
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the  Yellowstone  river.  The  seriousness  with  which  coiins'el  for 
the  city  have  urged  this  impels  us  to  give  it  attention.  The 
cases  cited  in  their  brief,  however,  do  not  sustain  them.  Those 
cases  refer  to  rights  acquired  as  against  private  individuals  ;  but 
when  the  city  asserts  that  it  has  acquired  such  prescriptive  right 
as  against  the  state,  and  that  it  is  a  right  of  such  character  as 
that  against  it  the  police  power  of  the  state  cannot  be  invoked, 
it  assumes  an  altogether  unique  position.  In  the  first  place,  a 
city  is  but  one  of  the  governmental  agencies  of  the  state,  and 
as  such  agent  it  could  not  acquire  the  right  by  prescription  ;  for 
the  elements  of  adverseness,  exclusiveness  and  claim  of  right  are 
a'bsent  during  the  entire  period  of  the  city's  use  of  the  river ; 
and  those  elements  are  essential  to  the  establishment  of  a  right 
by  prescription.  (Talbot  v.  B.utte  City  Water  Co.,  29  Mont.  17, 
73  Pac.  mi.)  Furthermore,  the  right  which  the  state  is  attempt- 
ing to  assert  through  the  agency  of  the  State  Board  of  Health, 
is  a  public  right, — a  right  to  protect  the  health  of  the  people  of 
the  state, — and  as  against  such  piiblic  right,  prescription  does 
not  run.  (Commonwealth  v.  Moorhead,  118  Mass.  344;  22  Am. 
&  Eng.  Ency.  Law,  2nd  ed.,  1109.)  There  is  yet  another  reason 
why  the  city  cannot  acquire  such  a  right  by  prescription  as 
that  against  it  the  state  may  not  invoke  its  police  power.  It  is 
now  generally  conceded  that  the  police  power  is  such  a  power, 
inherent  in  the  state  for  the  protection  of  the  public,  that  the 
state  many  not  waive,  or  divest  itself  of,  the  power  to  exercise  it. 
(In  re  O'Brien,  29  Mont.  530,  75  Pac.  196;  8  Current  Law,  36; 
Portland  v.  Cook,  48  Or.  550,  87  Pac.  772 ;  i  Abbott  on  Municipal 
Corporations,  209) .  It  would  seem  to  follow,  then,  as  a  matter 
of  course,  that  notwithstanding  the  length  of  time  the  city  has 
enjoyed  the  privilege  of  discharging  its  sewage  into  the  river, 
the  state  may,  in  the  interest  of  the  public  health  and  safety, 
regiulate  such  use,  or,  if  necessary,  prevent  the  continuance  of  it. 
Indeed,  if  the  state  had  consented  to  the  use  of  the  Yellowstone 
river  by  Miles  City  for  the  purpose  of  discharging  its  sewage 
therein,  such  consent  would  not  have  amounted  to  more  than 
a  license  ^which  the  state  might  revoke  whenever  public  interests 
require  it.  (Portland  v.  Cook,  above.) 
•  But  if  it  was  possible  for  the  city  to  have  acquired  the  right 
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which  it  asserts,  that  fact  of  itself  would  not  preclude  the  state 
from  enforcing  any  reasonahle  police  regulations,  even  thoiugh 
such  regulatioins  called  for  an  abandonment  of  the  right  asserted 
in  the  manner  asserted  ;  for  all  property  is  held  subject  to  the 
right  of  the  state  to  so  regulate  and  control  its  use  as  to  secure 
the  general  safety  and  public  welfare.  (City  of  Helena  v.  Kent, 
32  Mont.  279,  80  Pac.  258 ;  Cooley's  Constitutional  Limitations, 
p.  830.)  And  in  the  proper  exercise  of  this  police  power  one 
may  even  be  restrained  from  doing  a  thing  in  itself  lawful  and 
right,  (City  of  Butte  v.  Paltrovitch,  30  Moiit.  18,  75  Pac.  521), 
or  may  have  his  property  destroyed,  even  though  he  himself  is 
not  at  fault.  (Cooley's  Constitutional  Limitations,  p  878.)  In 
fact,  the  reason  for  the  exercise  of  this  power  finds  expression 
in  the  two  maxims,  ^^sic  utere  tuo  ut  aliemim  non  laedas/^ 
and  ^' sal  us  populari  snprema  lex:' 

This  statute  does  not  deprive  Miles  Cit}'  of  any  property  right. 
It  does  not  forbid  the  city  using  the  Yellowstone  river  for  the 
purpose  of  discharging  its  sewage,  provided  the  sewage  has  been 
subjected  to^  some  practical  means  of  purification.  The  statute 
looks  only  to  a  proper  regulation  of  the  use  asserted  and  not 
to  a  denial  of  the  use  ;  and  the  mere  fact  that  the  city  was  making 
use  of  the  river  for  discharging  raw  sewage  into  it  at  the  time 
this  statute  was  enacted,  which  modifies  such  use,  is  not  any 
valid  objection  to  the  statute.  (Cooley's  Constitutional  Limit- 
ations, 7th  ed.,  Chap.  16;  Health  Department  v.  Rector,  145 
N.  Y.  32,  N.  E.  833.) 

3.  Upon  oral  argument  it  was  suggested  that  the  State  Board 
attempted  to  proceed  under  Chapter  no  of  the  Laws  of  1907, 
(Sees.  1474-1511,  Revised  Codes);  but  there  is  not  anything 
before  us  to  bear  out  the  suggestion.  Chapter  no  is  the  general 
law  creating  the  State  Board  of  Health  and  defining  its  powers 
and  dulics.  Tlic  suggestion  made  is  not  warranted,  for  the  state- 
ment on  ai)peal,  ])repared  by  the  city  attorney,  alleges  that  the 
l)oard  was  ])rocec(ling  under  Chapter  177,  which  is  an  Act  to 
prevent  the  i)olluli()n  of  pul)lic  water  supplies. 

4.  I'inally  it  is  suggested  that,  since  the  State  l^)Oard  did  not 
l)r(Kluce  any  evidence  before  tlie  district  court   in  support  of  its 
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order,  the  judgment  of  the  district  court  must  be  sustained.  It 
appears  that  the  cause  was  not  set  down  for  trial,  or,  at  least, 
it  was  not  deemed  necessary  to  take  any  evidence.  Just  what 
view  the  trial  court  entertained  as  to  the  burden  of  proof,  if 
that  question  was  suggested,  we  are  not  able  tO'  know  ;  but  since 
the  statute  is  couched  in  prohibitive  terms,  and,  in  addition 
thereto,  provides  that  pending  the  appeal  to  the  district  court 
the  order  of  the  board  shall  continue  in  force,  unless  otherwise 
ordered  by  the  board,  the  conclusion  would  seem  irresistible 
that  the  city  in  this  instance  had  the  burden  of  showing  that  the 
order  was  not  justified.     This  it  might  have  done  by  showing 

(a)  that  the  sewage  does  not  contain  any  human  excrement,  and 
that  without  such  excrement  it  is  not  of  such  character  and 
quantity    as    to    pollute    the    waters    of    Yellowstone    river ;    or 

(b)  that  the  sewage  had  been  rendered  harmless  by  being  sub- 
jected to  some  practical  method  of  sewage  purification  satisfac- 
tory  to  the  State  Board  of  Health,  or  which  ought  to  have  been 
satisfactory  to  such  board.  In  the  absence  of  a  showing  of  either 
of  these  facts  the  court  coiild  not  annul  the  order,  unless  upon 
its  face  the  order  bore  evidence  of  its  ow^n  invalidity,  which  the 
one  now  under  review  does  not. 

The  judgment  is  reversed  and  the  cause  is  remanded  to  the 
district  court  v/ith  directions  to  proceed  to  a  hearing  with  the 
cause,  in  conformity  with  the  views  herein  expressed. 

Reversed  and  Remanded. 

(Signed)  W'M.  L.  HOLLOWAY, 


Associate  Justice. 


We  concur : 

(Signed)     THEO.  BRANTLY, 
Chief  Justice. 
HENRY  C.  SMITH, 
Associate  Justice. 


—So- 
communicable  DISEASES  REPORTED  FOR  THE 

MONTH  OF  JUNE,  1909. 

SMALLFO'X — ^Cases  of  Smallpox  were  reported  as  follows : 
Carbon  4;  Cascade  i  (in  Great  Falls);  Choiuteau  i;  Custer  i; 
Fergus  i  ;  Missoula  i  (in  Missoula  City)  ;  Park  19  (15  imported, 
4  in  Livingston)  ;  Silver  Bow  40  (35  in  Butte).  Total  68.  Total 
last  month,  50.     Total  last  June,  99. 

DIPHTHERIA — Cases  of  Diphtheria  were  reported  as  fol- 
lows Broadwater  i  ;  Cascade  9  (all  in  Great  Falls)  ;  Deer 
Lodge  I  (in  Anaconda)  ;  Fergus  3;  Flathead  5  (i  in  Kalispell)  ; 
Jefferson  5 ;  Lewis  and  Clark  2  (both  in  Helena)  ;  Missoula  3 
(all  in  Missoula  City)  ;  Park  2  (both  in  Livingston)  ;  Powell  i  ; 
Sanders  i  ;  Silver  Bow  6  (5  in  Butte)  ;  Yellowstone  4  (2  in 
Billings).     Total  43.    Total  last  month,  72.     Total  last  June,  79. 

SCARLATINA — Cases  of  Scarlet  Fever  were  reported  as  fol- 
loiws :  Beaverhead  i;  Broadwater  2;  Cascade  23  (10  in  Great 
Falls)  ;  Chouteau  2;  Deer  Lodge  9  (all  in  Anacoinda)  ;  Fergus  2; 
Flathead  3  (all  in  Kalispell)  ;  Gallatin  9  (4  in  Bozeman)  ;  Jeffer- 
son 6 ;  Lewis  and  Clark  3  (2  in  Helena)  ;  Madison  2;  Missoula  7 
(all  in  Missoula  City)  ;  Park  2  (both  in  Livingston)  ;  Powell  8; 
Ravalli  3;  Silver  Bow  24  (21  in  Butte)  ;  Sweet  Grass  2;  Yellow- 
stone 6  (all  in  Billings).  Total  114.  Total  last  month,  256. 
Total  last  June,  90. 

MEASLES^ — Cases  of  Measles  were  reported  as  follows :  Car- 
bon 23;  Cascade  2;  Chouteau  16;  Dawson  i;  Fergus  3;  Flat- 
head 9  (2  in  Kalispell)  ;  Gallatin  i  (in  Bozeman)  ;  Lewis  and 
Clark  3  (all  in  Helena)  ;  Meagher  i  ;  Missoula  6  (all  in  Missoula 
City)  ;  Rosebud  2;  Silver  Bow  i  (in  Butte)  ;  Yellowstone  4  (i  in 
])illings).    Total  y2.    Total  last  month,  112.    Total  last  June,  29. 

TYPTIOTI)  l^^EVER— Cases  of  Typhoid  Fever  were  reported 
as  follows:  Jieaverhcad  i;  Cascade  3  (all  in  Great  Falls); 
Fergus  1  ;  Flathead  4  (3  in  Kalispell)  ;  Jefferson  i  ;  Lewis  and 
Clark  I  (in  Helena)  ;  Madison  i  ;  l\)wcll  \  ;  Silver  Bow  2  (both 
in  lUitte)  ;  Yellowstone  2  (botli  in  IWllings).  Total  17.  Total 
last  monlli,    18.     'i\)tal  last  June,   18. 


—Si- 


mortality 


Deaths  Reported  to  the  State  Board  of  Health  for  the   Monch  of 
June,    1909,     Arranged    According    to    Counties, 


t5 

O 

< 

H 

P 
a- 
n 

c 

i. 

En 

0 
n 

< 

I 
1 

0 

-1 

5' 

eg. 
5d' 

§ 
"2. 

5' 

9 

B 
0 

3 

2: 

ft 
t3 

<-(■ 
on' 

i| 

:  a: 

.     Q 

•    fo 

H 
P 

rl- 

H 
3 

3 
0 

3 

P    fB 
CO   1— 1 

01  a 
ft 

.      !» 

:  5' 

:  £, 

<! 

3 
0 

0' 

a- 

> 

0 

3- 
0, 

So' 

B 

> 

0 
<-f 

f5 
•-( 

P 
09 

P 
So* 

Beaverhead  — 

2 

1 

1 

2 

4 

16 

3 

2 
2 
11 
3 
8 
5 
2 
3 
» 
2 
2 
7 
5 

4 

<? 

Carhon 

2 
1 

1 

2 
1 

2 
5 

1 

I 

1 

1 
2 
3 
1 

2 
1 

1 
1 

.... 

n 

f  A<5f*arlp          . .  . 

2 

1 

2 

33 

Phoii  tpaii ....  . . 

7 

Custer 

4 

Daw<;nn       

1 
3 

6 

Deer  Lod^e  . . . 

2 

1 
1 

Ifl 

1 
4 
4 

5 

Flathead     .   .. 

1 

1 
3 

2 

1 

4 

2 

3 
1 
1 
1 
1 
3 

1 

?8 

Gallatin 

frranite 

1 

17 

1 

4 

Tpff  prcon 

4 

T.PTris  Sr  Clark 

2 

1 

1 
3 

3 

1 

18 

Madison 

1 

q 

Meagher 

Missoula 

1 
2 

4 

1 
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2 
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3 

3 
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Sweet  frrass 

3 

Teton     
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2 
14 

1 

1 

15 

1 

1 

27 
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1 

28 

1 

6 

1 

1 
1 

1 

7 

1 
11 

1 
7 

4 
41 

1 
16 

2 
14 

7 
120 

23 

Totals 

1 

2 

23 

334 

Deaths  per  100,000,  119.2 

Annual  Death  rate  per  1,000;  14.304 


Deaths  from  principal  causes  in  cities  of  5,000  or  more  inhabitants 
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1 
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2 

1 

2 

1 

1 

1 
1 

1 

1 

1 
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1 
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1 

1 
1 
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Butte  

2 
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2 
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1 

4 
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3 
3 

1 

1 
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1 
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3 
1 
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1 
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3 
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1 
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Great  Falls  ■... 

25 

Helena 

15 

Kalispell   

1 

1 

20 

Livingston .... 

5 

Missoula 

^ 

1 

3 

1 

1 

2 

2 

3 

3 

27 
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BIRTHS 

Births  Reported  to    the    State    Board    of    Health    for  June,    1909 
and  comparative  birth  and  death  rate  in  State. 
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Beaverhead 

Broadwater 

Carbon 

Cascade 

Choteau 

Custer 

Dawson 

Deer  Lodge 

Fergus 

Flathead  

Gallatin 

Granite 

Jefferson 

Lewis  and  Clark 
Madison 


3 

2 

5 

4 

1 

2 

1 

3 

2 

1 

9 

15 

24 

11 

13 

22 

23 

45 

33 

12 

10 

10 

20 

7 

13 

4 

7 

11 

4 

7 

9 

4 

13 

6 

7 

10 

9 

19 

16 

.... 

2 

5 

7 

5 

2 

20 

18 

38 

28 

10 

18 

9 

27 

17 
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1 

1 

4 

3 

5 

2 

7 

4 

3  .... 

16 

7 

23 

18 
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3 

13 

16 

9 

7 

Meagher 

Missoula 

Park 

Powell 

Ravalli 

Rosebud 

Sanders , 

Silver  Bow. . . 
Sweetgrass  .. 

Teton 

Valley 

Yellowstone . 


Totals . 


6 

1 

7 

4 

3 

14 

18 

32 

34 
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3 
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7 

1 

8 

.  2 
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2 

2 

3 
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1 

37 
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73 

18 

4 

1 

5 

3 

2 

1 

2 
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3 

4 

4 

8 

3 

5 

17 

18 

35 

23 

12 

236 

247 

483 

334 

49 

Births  in  Cities  of  5,000  or  more  inhabitants. 
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24 

40 
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9 

Great  Falls 
Helena  — 
Kalispell.. . 
Livingston . 
Missoula.. . 
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21 
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11 

10 
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